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Husband and Wife and Life Insurance 


By J. C. SHeparp, Jr. and Witiiam C. MatHeEs, of the Los Angeles Bar 


Now that the Supreme Court of Cali- 
fornia, all of the Justices concurring, has 
definitely held that “the interest of the 
wife in the property of the community 
during the continuance of the marriage 
relation, while it has not yet reached the 
status of a vested interest therein, is and 
has always been from a time reaching 
hack into the Spanish and Mexican or- 
iginals of our community property laws 
a much more definite and present inter- 
est than is that of an ordinary heir,” 
(Stewart v. Stewart, 72 C. D. 244, 260, 
opinion dated September 2, 1926)—we 
may anchor to that holding and consider 
some of the problems arising in connec- 
tion with what is possibly the most com- 
monly owned species of community prop- 
erty—a policy insuring the life of the 
husband. What are the considerations 
that determine whether such a policy con- 
stitutes a part of the community, and 
what portion, if any, of the proceeds 
must be restored to the community estate 
in the event a third party is named as 
beneficiary? What are the respective 
rights, duties and remedies of the widow. 
the third party beneficiary and the in- 
surance company as concerns the pro- 
ceeds of such a policy where the same 
constitute a part of the community? The 
discussion herein seeks answers to those 
questions, prompted and guided by re- 
cent decisions of California courts. 

To term the policy itself a species of 
property is, of course, an inaccuracy 
born of a desire for convenient expres- 
sion, and will be so understood. It is 
elemental that the policy is important 
only in that it contains the terms of the 
contract of insurance—a chose in action 
—hence a species of intangible property. 
And, after all, controversy in almost 
every case begins only after the in- 





tangible chose has been converted into 
something more tangible—the proceeds. 

It has long been established that a 
policy of insurance on the life of the 
husband issued after marriage, the prem- 
iums on which were paid out of his earn- 
ings during coverture, is community 
or common property of both husband 
wife. Furthermore that the wife, as sur- 
vivor, is entitled to one-half of the pro- 
ceeds of such policy. (/n re Stans Estate. 
Myrick’s Probate Reports, p. 5 (1872).) 


But what of the case where the policy 
was issued before marriage and all or a 
portion of the premiums were paid with 
community funds? In other words, does 
the time of execution of the contract of 
insurance determine its classification as 
a part of the community; or is the de- 
terminant the source of the funds from 
which the premiums are paid? 


In Louisiana, where the community 
system also prevails, it appears settled 
that the proceeds of an insurance policy 
on the life of the husband is property 
of the community only in the event the 
matrimonial status existed at the time the 
policy was issued. (Succession of Bud- 
dig, 108 La. 406, 32 So. 361 (1902): 
Succession of Le Blanc, 142 La. 27, 76 
So. 223 (1917); Succession of Verneu- 
ille, 120 La. 605, 46 So. 520 (1908).) 


The opinion in Estate of Castagnola, 
68 Cal. App. 732, 230 Pac. 188 (pe- 
tition to have cause heard in Supreme 
Court denied November 17, 1924), 
raises some doubt as to whether the rule 
adopted by the Louisiana Courts would 
be followed in California. In the course 
of that opinion, after remarking the 
Louisiana cases just cited, the District 
Court of Appeal, First Appellate Dis- 
trict, Division Two, said (at p. 736): 
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“As we have not been cited to any 
authority to the contrary, we are satisfied 
upon the authorities of the cases cited from 
Louisiana and upon the principle that the 
status of the parties at the time the insur- 
ance contract was executed, or at least 
throughout the period of the payment of 
the premiums, is the controlling feature in 
the determination of whether the policy is 
community or separate property.” (Italics 
ours. } 


Though the language quoted is obiter 
dictum, the policy there involved having 
been issued during coverture, such a 
statement prompts inquiry as to the 
proper basis for determination whether 
a particular policy of insurance on the 
life of the husband is property of the 
community or his separate property. 

The Louisiana rule was first an- 
nounced in Succession of Moseman, 38 
La. Ann. 219 (1886.) It was there held 
that the entire proceeds of a policy of 
insurance on the life of a deceased hus- 
band, issued before marriage, most of 
the premiums on which had been paid 
from community funds, were separate 
property. And the reasoning of the 
Court was: that the policy of insurance 
was a contract to pay a stated amount 
to the insured or his beneficiary “‘sub- 
ject to the condition of compliance with 
his own engagements to pay the prem- 
iums as they fell due”; that when the 
condition had been complied with, the 
pronouncement of Sec. 2041 of the Civil 
Code of Louisiana—*The condition be- 
ing complied with, has a retrospective ef- 
fect to the day that the engagement was 
contracted”—should be applied: there- 
fore—*The character of the interest and 
of the ownership thereof takes its im- 
press from the date of the contract.” 


The Louisiana Court added: “We are 
of the opinion, however, that the com- 
munity is entitled to reimbursement of 
the amount of the several premiums 
which were paid, after the marriage, out 
of its funds.” In other words, according 


to the rule in Louisiana, if the policy 
was issued before marriage, the com- 
munity is entitled to no portion of the 
proceeds, even though all premiums have 
been paid from community funds, ex- 
cept, of course, to reimbursement of the 
amount of the funds so paid; whereas, 
if the same policy were issued one day 
later and after marriage, the proceeds 
would be community property. (Suc- 
cession of Buddig, supra.) 

The reasoning behind the rule offers 
very little justification for its existence; 
and the results of the application of it 
offer none. Manifestly, the proceeds of 
a policy issued before marriage, the 
premiums on which were paid from com- 
munity funds, are as undeniably a prod. 
uct of the community effort as are the 
proceeds of a policy issued after mar- 
riage, the premiums on which were paid 
from the same source. If, then, as the 
Supreme Court recently said in Stewart 
v. Stewart, supra, the law recognizes in 
the wife certain rights in the properties 
accumulated during the existence of the 
marital status, “by virtue of the share 
which in her own sphere she has con- 
tributed toward the acquisition and con- 
servation of such properties,” should not 
the community interests be the same in 
one policy as in the other? 

Judge Myrick, in the early case styled 
Estate of M. S. Webb (Myrick’s Probate 
Reports, p. 93, decided in 1875, applied 
a rule that seems to effectuate the pur- 
pose underlying the recognition of all 
community interests in property: certain- 
ly the result of its application commends 
itself to our conception of what is 
equitable—far more so than the Louisi- 
ana rule. 

In that case, M. S. Webb obtained a 
policy of insurance on his life, named 
his estate as beneficiary and paid one 
vearly premium thereon prior to his mar- 
riage. Two yearly premiums were there- 
after paid from community funds, after 
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which Webb died intestate. Upon the 
hearing of a petition for a decree dis- 
tributing the estate, the Court said: 
“The consideration upon which the in- 
surance company promised to pay the pol- 
icy, was the payment of the yearly prem- 
iums. Those premitims were paid, one- 
third out of the separate property and two- 
thirds out of the common property. It 
legitimately follows that the proceeds of 
the policy belong to the respective funds 
from which the payments were made, viz.: 
one-third to the separate property and two- 
thirds to the common property.” (Italics 
ours. ) 


The decision stands as a precedent in 
this State for the contention that the 
source of premium payments — rather 
than the time of execution of the contract 
of insurance—is the proper determinant 
whether, and to what extent, a policy of 
insurance on the life of the husband is 
property of the community. And _ the 
method finds dignified sanction in being 
identical with that long employed by the 
courts of this State in determining the 
community or separate character of other 
species of property. (Smith v. Smith, 
12 Cal. 216 (1859); Bollinger  v. 
Wright. 143 Cal. 292, 76 Pac. 1108 
(1904); Estate of Nickson, 187 Cal. 
603, 203 Pac. 106 (1921).) 


If the policy be a community asset, 
the husband is restrained in his dealings 
with it by the same protective legislation 
applicable to other personal property of 
the community estate. California Civi! 
Code, Sec. 172. And the quantum of the 
community interests in the policy being 
determined by the proportion of prem- 
ium payments made from community 
funds, it would seem that the extent of 
the husbands dominion over that inter- 
est would depend upon the law in force 
at the time of the acquiration of such 
funds. |Scott v. Austin, 57 Cal. App. 
993, 556, 207 Pac. 710 (1922).| If 
acquired prior to the amendment of Sec- 


tion 172 of the Civil Code (Stats. 1891, 








page 425), the husband should have the 
power to make a gift of the community 
interest in the policy without the consent 
of his wife. [Spreckels v. Spreckels, 116 
Cal. 339, 48 Pac. 228 (1897).| On the 
other hand, if acquired thereafter, he 
would be powerless to make a valid 
transfer of more than his share without 
the consent of his wife, except for “a 
valuable consideration.” (Union Mutual 
Life Insurance Company v. Broderick, 
70 C. D. 121, 126-127, opinion dated 
July 29, 1925.) 


Thus, the power of the husband to 
make a valid designation or a_ valid 
change of the beneficiary of a policy of 
insurance on his life depends upon the 
source of the funds with which the 
premiums have been paid. If paid from 
community funds, acquired since the 
amendment of Section 172 of the Civil 
Code in 1891, the wife is an unnamed 
beneficiary of the policy, unless she has 
consented to the beneficiary designated 
by her husband, or unless a valuable 
consideration was paid for such desig- 
nation. (New York Life Insurance Com- 
pany v. Bank of Italy, 60 Cal. App. 602, 
214 Pac. 61 (1923): Union Mutual Life 


Insurance Company v. Broderick, supra. 
pans 


The opinion in the former case, at 
page 606, explains: 


“The chose in action represented by the 
policy belonged to the community because 
of the fact that community funds had been 
paid as the consideration for its acquisi- 
tion. The insured owned the property as 
a community asset by reason of the fact 
that it was purchased with community 
funds. Respondent is not here claiming 
upon any right which she might have 
acquired through the act of the insured in 
making his estate the original beneficiary. 
Her rights are here predicated and 
bottomed upon the fact that the policy was 
a community asset of equal dignity with 
those of a tangible nature, and the quantum 
of the proceeds which the assured could 
bestow upon others in such a case was his 
half, and his half only.” 
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Questions at once arise as to how the 
surviving wife, the third party bene- 
ficiary and the insurance company may 
best protect their respective interests 
where the husband’s policy of insurance 
is a community asset. Of course. the 
third party beneficiary, if a donee, can 
never be certain of receiving more than 
the husband’s share in the community 
without the consent of the wife. On the 
other hand, the pledgee or other trans- 
feree of the policy who has paid a val- 
uable consideration may entirely ignore 
the community interest in dealing with 
the policy. 

\s for the insurer, its problems are 
more numerous and more complex. Ob- 
viously the safest rule would prompt the 
insurer to demand the written consent of 
the wife before acceding to the designa- 
tion of any third party as beneficiary of 
a policy insuring the life of a married 
man. But equally obvious is the im- 
practicability of such a course in all 
cases. Consequently, the husband often 
names a third party as beneficiary of a 
“community policy,” without the consent 
of the wife—many times, undoubtedly, 
without her knowledge of even the exist- 
ence of the policy—later dies, and a 
controversy over the proceeds of the 
policy arises. Blethen v. Pacific Mutual 
Life Insurance Company of California, 
71 C. D. 178 (opinion dated February 1, 
1926) was such a case. In 1900, 
George W. A. Blethen and the plaintiff 
were married. In 1914, the defendant 
issued a policy of insurance on the life 
of the husband, in which a sister of 
Blethen was named as beneficiary. The 
premiums were paid out of community 
funds. Blethen died in February, 1922, 





and his sister presented the requisite 
proofs of death and demanded payment 
of the proceeds of the policy. The widow 
consulted attorneys, who apparently ad- 
vised that she had no valid claim to any 
portion of the proceeds of the policy, 


inasmuch as the terms of the policy re- 
served to the insured the right to desig- 
nate anyone he might choose as the bene- 
ficiary. These attorneys thereupon noti- 
fied the insurer that the widow made no 
claim. Thereafter, the insurer paid the 
proceeds of the policy to the named ben- 
eficiary—Blethen’s sister. 

Several months later, the widow con- 
sulted another attorney, made demand 
upon the insurer for her interest in the 
proceeds of the policy as the survivor of 
the community, and thereafter brought 
an action to enforce payment, joining 
the named beneficiary and the insurer as 
defendants. The trial court rendered a 
judgment of non-suit as to the beneficiary 
and allowed recovery from the insurer. 
The insurer appealed and the Supreme 
Court reversed the judgment upon the 
ground that the insurer had paid the 
designated beneficiary in accordance 
with the terms of the policy, without no- 
tice of any adverse claim. 

At pages 184-185 of the opinion, the 
Court said: 


“The rule that the gift of a husband of 
community property is valid until avoided 
by the wife, applicable to community 
property in general, is applicable to the 
proceeds of an insurance policy, the 
premiums of which have been paid out of 
community funds. 

“It follows that a gift by a husband of 
an insurance policy to a beneficiary, other 
than his wife, is a good and valid gift. 
until avoided by the wife by an assertion 
of her right to one-half of the proceeds, 
and the insurance company, until it has 
been made aware of the wife’s claim, is 
justified in delivering to the beneficiary. 
as the person rightfully entitled thereto. 
the proceeds of the policy upon the death 
of the insured husband. The insurance 
company having contracted with the hus- 
band, and having promised to pay the 
proceeds of the policy to whomsoever he 
designated, in the absence of notice of any 
adverse claim, could do nothing but fulfill 
it contract. (Sec. 2769, Civ. Code.) In 
short, until the wife had given notice of 

(Continued on Page 28) 
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Delaware Issues Charters 


To Big Number of Firms 


(By Associated Press) |of authorized capitalization. Simple an 
DOVER, Del., Oct. 29.—Attracted to this| nual reports are necessary, but they do not 
state by one of the most liberal general in-| require disclosure of the corporation’s 
corporation laws found in the Union, | financial affairs. Of all the company’s 
between 65,000 and 70,000 corporations| books and records, only an original or du- 
throughout the nation today are doing busi-| plicate stock ledger must be kept in Dela- 
ness under Delaware charters. ware. Here, except for provisions safe- 
The features of the law which has made) guarding stockholders, the state’s interest 
the state a Mecca to incorporators are few, | ceases. . a 
but compelling. It is easy to comply with. STOCK NOT TAXED 
It is speedy in operation. And it restricts Stock held by non-residents is not taxed, 
the state’s interest in, and supervision over,| nor is it subject to an inheritance levy. 
its charter holders to the apparent mini-| The corporation itself has no income tax 
mum compatible with the protection of| to pay. 
stockholders. Incorporation can be completed within 
24 hours. The incorporators need not per- 
LIBERAL FEATURES ATTRACT sonally appear or even be named. They 
Financially, Delaware requires an organ-| may attend their first incorporators’ meet- 
ization fee of ten cents per $1000 for the| ing by proxy; the minutes and stock ledger 
first $2,000,000 of authorized capitalization, | will be mailed to them anywhere in the 
and five cents per $1000 thereafter. Upon! United States. Stockholders’ and directors’ 
issues of no-par stock an arbitrary value of | meetings may be held anywhere. 
$100 per share is set, for the purpose of | Other powers of a Delaware corporation 
taxation only. Because of this latter pro-| include issuance of any class of stock de- 
vision, the total corporate value of Dela-| sired, with or without voting powers, and 
ware charters is undeterminable. with no limitation upon the relative 
The annual tax also is levied. on the basis | amounts issued or the rate of dividends. 
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Conservancy Districts and Riparian Rights 


By Revert L. Onsen of the Los 


Members of the legal profession of 
California, along with the personnel of 
legislative and other bodies interested in. 
the conservation of our remaining natur- 
al resources, may well consider the sit- 
uation which now confronts this State in 
the further development of our general 
water supply. The case of Herminghaus, 
et al.. v. Southern California Edison 
Company, et al., 73 Calif., Dee. 1, De- 
cember 24, 1926, permits the use of wa- 
ter for “boosting” purposes in order that 
pasture lands may secure the benefit of 
a river's overflow during winter months, 
although such waters, if impounded, 
might be put to a greater economic use 
for the two-fold purpose of power de- 
velopment and subsequent irrigation for 
intensive farming. 

Plaintiffs were the owners of some 
18,000 acres of pasture land along the 
banks of the San Joaquin River in the 
region where that stream emerges from 
the Sierra Nevada Mountains. In the 
stress of its debouchment from the moun- 
tain country the river “has cut numerous 
minor channels or sloughs, so-called, 
twenty-two in number, which parallel or 
intersect each other and which extend 
into and in some instances across the 
plaintiffs’ tract of land and which con- 
vey the waters of said river which enter 
the same at different seasons of the year 
out upon or over said lands and finally 
conduct the residue of such waters back 
into the main channel of the river.” 

\ppellants were the riparian owners 
of lands along the upper reaches of said 
river and its tributaries. They also oc- 
cupied the position of a lessee or licensee 


Ingeles Bar’ 


from the United States Government of 


certain other lands in the same region 
and riparian to the same river, and as 
such lessee or licensee were admittedly 
entitled to the use and exercise of the 
riparian rights of the Federal govern. 
ment in respect to the river. The uses 
made by defendants (appellants) as up- 
per riparian proprietors of the waters of 
the river for purposes of irrigation and 
domestic uses, are negligible, and were 
not in dispute in the proceeding. It was 
found by the court that defendants pro- 
posed the sequestration of the waters of 
the river in a system of reservoirs which 
would cause a diversion of the waters 
constituling the usual and ordinary flow 
of the river to an extent which would 
practically effectuate a withdrawal of 
waters from a large portion of plaintiffs” 
lands during the period in each season 
when they are benefited by its flow and 
overflow, especially in and through those 
sloughs and channels which are wont to 
convey such waters to the plaintiffs’ 
higher lands. It was admitted by de- 
fendants that, as to said waters as a 
whole and to the extent of their retention 
in said reservoirs, their ultimate return 
to the river would depend not at all upon 
the claims and asserted rights of lower 
riparian owners to the usual, natural and 
ordinary flow of the water, but altogether 
upon the will and convenience of the de- 
fendants in their proposed utilization of 
the water for power production. 


In asserting their claims defendants 
relied upon certain provisions of the 
California Water Commission Act of 
1913 (Stats. 1913, p. 1012), and of the 





*Epitor’s Note: Dr. Olson, Professor of 


Law at the University of Southern California 


School of Law, is the author and publisher of an exhaustive treatise entitled, “The Colorado 


River Compact.” 
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various later acts of the Legislature sup- 
plementary to or amendatory thereof, 


Sections 11 and 42 of said act are the 


portions thereof upon which chief reli- 
ance is placed. The material part of 
Section 1] reads as follows: 


“All waters flowing in any river, stream. 
canyon. ravine or other natural channel. 
excepting so far as such waters have been 
or are being applied to useful and bene- 
ficial purpose upon, or insofar as such 
waters are or may be reasonably needed 
for useful and beneficial purposes upon 
lands riparian thereto. or otherwise ap- 
propriated, is and are hereby declared to 
be public waters of the State of California 
and subject to appropriation in accord- 
ance with the provisions of this act. If 
any portion of the waters of any stream 
shall not be put to a useful or beneficial 
purpose to or upon lands riparian to such 
stream for any continuous period of ten 
consecutive years after the passage of this 
act, such non-application shall be deemed 
to be conclusive presumption that the use 
of such portions of the waters of such 


stream is not needed upon said riparia: 
lands for any useful or beneficial purpose: 
and such portion of the waters of any 
stream so non-applied. unless otherwise 
appropriated for a useful and beneficial 
purpose, is hereby declared to be in the 
use of the State and subject to appropria- 
tion in accordance with the provisions of 
this act.” 
Section 42 of the act reads as follows: 
“The word ‘water’ in this act shall be 
construed as embracing the term ‘or use 
of water’; and the term ‘or use of water 
in this act shall be construed as embracing 
the word ‘water. Whenever the term 
‘stream’, ‘stream system’, ‘lake or other 
body of water, or ‘water’ occurs in this 
act. such term shall be interpreted to refer 
only to surface water and to subterranean 
streams flowing through known and defi- 
nite channels. But nothing in this act 
shall be construed as giving or confirming 
any right, or title, or interest to or in the 
corpus of any water; provided that the term 
‘useful or beneficial purposes’, as used in 
this act, shall not be construed to mean 
the use in any one year of more than two 
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and one-half acre feet of water per acre 
in the irrigation of uncultivated areas of 
land not devoted to cultivated crops. 


But the leading opinion in the case did 
not regard these sections of the Water 
Commission Act as having augmented in 
any way the rights which defendants 
would have enjoyed prior to such legis- 
lation. “The only possible theory upon 
which the legislature of this state could 
be conceded to be empowered to arro- 
gate to itself the right to determine what 
are the ‘useful and beneficial purposes’ 
to which lands held in private ownership 
shall be devoted or to which those ripar- 
ian rights which are an integral part and 
parcel of such lands and which are al- 
ready vested rights, shall be limited in 
their use and enjoyment to the extent 
declared in the above quoted concluding 
clauses of Section 42 of said Water Com- 
mission Act,” said the court, “is that put 
forward by certain of the amici curiae 
herein to the effect that such an arrogated 
act of legislation is justifiable as a proper 
exercise of the police power of the state.” 
The court then declares that notwith- 
standing the severe strain which has been 
placed upon the phrase, “police power of 
the state” during recent years, “we have 
yet to be referred to a case wherein it 
has been judicially so far expanded as 
to invest the legislative department of 
this state with arbitrary power to de- 
stroy vested rights in private property 
when such rights are being exercised and 
such property is being employed in the 
useful and in nowise harmful production 
of wealth, and when such use and the 
product thereof cannot be said or shown 
to be inimical to public health or morals 
or to the general welfare; but, on the 
contrary, must be conceded to be bene- 
ficial to each and all of these.’ The state- 
ment is then made that the use to which 
the owners of lands contiguous to a river 
devote its soil by the aid of the waters 
of such river in the annual production of 


crops or cattle, the plaintiffs in the in- 
stant case is such a use. 
Is it not true that the development of 


California has reached a point when the 


well-being of all its inhabitants calls for 
the use of principles of law which will 
make possible the greatest economic use 
of the water available within the state? 
State Engineer Paul Bailey is reported as 
having engineering data at hand contem- 
plating the transfer of water from the 
Sacramento to the San Joaquin basin as 
part of a unified $335,000,000 scheme 
for the co-ordinated use of all of the 
states available waters. News items of 
recent date indicate that our engineers 
realize that important legal questions in- 
volving riparian rights will demand solu- 
tion before the plan can be put into ef- 
fect. If the best use of our water supply 
is to be realized, it will not be accom- 
plished by a line of reasoning which re- 
gards each and every use to which a spe- 
cific portion of water may be put as of 
equal dignity and worth, regardless of 
the economic product resulting from such 
use. It is not enough to say that every 
use which “cannot be shown to be inim- 
ical to public health or morals or to the 
general welfare” shall be permitted upon 
an equal basis. A more positive test 
must be applied if the best use is to be 
made of our waters; otherwise we will 
always rest content with any use to which 
they may be put so long as such uses are 
not positively “inimical to public health 
or morals or to the general welfare.” 
But the statements of the preceding 
paragraph do not mean that the majority 
opinion in the principal case does not 
rest upon a firm foundation. It is clear- 
ly pointed out by the court that private 
parties are contending for the use of wa- 
ter therein concerned, and that no gen- 
eral plan or system whereby the state 
might seek to conserve its waters is there 
involved. “If the state were here essay- 
ing to uphold an effort on its part to work 
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Los Angeles 


812 LAw BUILDING 
Telephone MEtropolitan 4596 


STEVER, PERSON & JONES 


Shorthand Reporters 
and Notaries 


We solicit your deposition and other reporting. 
We have a well-equipped office and can 
furnish daily copy at any time. 
invite you to take your depositions 
in our Office. 


OFFICIAL REPORTERS: 
Los Angeles Bar Association 


We 


Long Beach 
MIDDOUGH BUILDING 
Telephone 664-28 








out impartially, unselfishly and in the 
interests of the whole people some gen- 
eral plan or system for the equitable 
adjustment of rights and uses in its flow- 
ing streams with a view to the conserva- 
tion, development and distribution of the 
dynamic forces and generative and fer- 
tilizing fructibilities of their waters, it 
might well be argued that public policy, 
public interest and a most liberal inter- 
pretation of the police powers of the state 
might rightfully be invoked in support 
of such an effort,” are the words of the 
court. Continuing, the court asks: “But 
can the same be properly said or claimed 
in a case wherein one or many privately 
owned and operated institutions, organ- 
ized primarily for personal and private 
gain, and only incidentally and second- 
arily assuming to act in the public in- 
terest and welfare, are engaged in con- 
troversies in the courts with other private 
individuals or associations over the as- 
serted and disputed property rights and 





interests of each of the respective parties 
to such controversies?” The answer was 
made that the court in the instant case 
did not feel called upon so to declare. 
But judicial sanction of a general plan 
for dealing with our water resources 
would not seem to be thwarted in any 
way by the present case. 

Passing for the moment the very acute 
and well-reasoned dissenting opinion of 
Mr. Justice Shenk, let us ask ourselves 
what can be done in this state at the 
present time to make the greatest eco- 
nomic use of water legally possible? 
Certain suggestions which seem partic- 
ularly worthy of further study have been 
made to the writer by Mr. Carl A. Davis, 
875 Suway Terminal Building, Los An- 


geles. Mr. Davis, formerly a judge in 
Idaho, speaks for Captain Jay Turley, 


who is interested in certain water rights 


in New Mexico. Captain Turley and 
Judge Davis suggest that the taxing 


power of the state may be exercised to 
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secure the most economic use of water. 
They would enact legislation requiring 
all riparian rights to be declared. Own- 
ers of property who assert certain ri- 
parian rights would be given their day 


in court, and, having declared their 
rights, would thereafter be bound there- 
by. No greater claim than that declared 
would be subsequently allowed, and 


(Continued on Page 28) 





Is the Law a Learned Profession? 


By CHESTER ROWELL 


(Reprinted from the Pasadena Star-News ) 


Is the law a learned profession or a 
skilled trade? Herbert Fordham, of 
New York, member of the commission on 
character and fitness of applicants to the 
bar, has resigned his position because he 
can not find out. If it is a learned pro- 
fession, he says, four out of five of those 
admitted to it in New York have no quali- 
fications for membership in such a pro- 
fession. They never heard of John Mar- 
shall, Daniel Webster or Charles E. 
Hughes: they know nothing of American 
history and institutions, and they never 
read any standard English books. If it 
is a skilled trade, they have served an 
apprenticeship at that and acquired its 
motions. “Character,” apparently, con- 
sists in not having been convicted of 
crime, and “fitness” has never kept any- 
body permanently out, no matter how 
grotesquely ignorant of everything, ex- 
cept the technique of his craft. If these 
are the only qualifications for admission, 
after passing the examinations, Mr. Ford- 
ham does not see why a grown man 
should sit further on a commission to 
determine them. 

Is it not about time for the standard 
of legal education to undergo the trans- 
formation which has taken place in medi- 
cal education during the past twenty-five 
years? The change, in fact, has already 
come in the leading schools of law. They 
admit only educated men, and they turn 
out scholarly lawyers. But only a small 
part of the actual candidates for the bar 
have had this training. Most of them 


have learned a trade, rather than pre- 
pared for a profession. And in the 
hands of these perhaps skilled but cer- 
tainly not learned men are the rights and 
liberties of the people and the conduct 
of the institutions of human justice! We 
can afford fewer lawyers. There are 
more than enough of one sort now. There 
are not nearly enough of the other sort. 
We could profit by an improvement in 
the quality, even at the cost of a decrease 
in the quantity. 

The common retort is, “If these stand- 
ards had been in force in his time, Abra- 
ham Lincoln could never have been ad-- 
mitted to the bar.” But he would! If 
schools had been as accessible in his time 
as in ours, he would have gone through 
them. Even without them, he acquired 
the qualifications which Mr. Fordham’s 
applicants lack. He knew the things of 
which they are ignorant. His Cooper 
Union speech is not merely a revelation 
of knowledge of American history; it is 
an actual contribution to it, which would 
be accepted by a modern university as 
original research by a candidate for the 
doctor’s degree. Abraham Lincoln, un- 
schooled, was a learned member of a 
learned profession. What he did for 
himself, without help, any young man of 
brains and determination can do now 
much more easily, with a multitude of 
helps. If he lacks brains and energy, or 
has not suitably used them—why be a 
lawyer? There are other good trades, 
which require chiefly skill in the craft. 
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Title Insurance and Trust Company 


CAPITAL AND SURPLUS 
$9,000,000.00 


WILLIAM H. ALLEN, JR., President 
STUART O'MELVENY, First Vice-President 
O. P. CLARK, Secretary 


California’s largest title insurance company. 


Issues Policies of ‘litle Insurance and Guarantees, handles 
escrows and acts in all trust capacities. 


The Company also issues Policies of Title Insurance and Guar- 
antees and handles escrows on property in the counties of 
San Diego, Ventura, Kern, Tulare, Riverside and Santa 
Barbara. 


Orders for Policies and Guarantees to be issued in these coun- 
ties can be placed if desired with the main office at Fifth 
and Spring Streets. 


TITLE INSURANCE AND TRUST COMPANY 
‘TITLE INSURANCE BUILDING 
FIFTH AND SPRING STREETS 
Los ANGELES 
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The Patents Room of the New Public Library 


By ALAN FRANKLIN, Patent Attorney 


The Patents Room of the new Los An- 
geles Public Library was opened on Sep- 
tember | of this year, under the manage- 
ment of the library’s Department of Sci- 
ence and Industry. 

The patents collection of our public 
library is the largest west of the Missis- 
sippi River, including records of United 
States, Canadian, British and German 
patents, and with the additional space 
now available, it is the intention of 
Librarian Everett R. Perry to build up 
and complete the patent files as rapidly 
as the demand warrants. 

The Patents Room, as is to be expected, 
has a complete set of the U.S. Patent 
Office Official Gazettes, containing small 
abridgments of patents, but the utility of 
these abridgments is somewhat limited. 
The records of. specification and draw- 
ings are complete from the earliest date 
of 1871 to the present time, with the ex- 
ception of the period from 1915 to 1925. 
This gap is expected to be filled some 
time during 1927, and will be as soon 
as a special bill for supplying the 
missing patents is passed by Congress. 
Senator Shortridge and Commissioner of 
Patents Robertson are confident that the 
bill will be passed, provided sufficient in- 
fluence of the voters and influential or- 
ganizations of this city are brought to 
bear upon the proper officials at Wash- 
ington when the matter comes before 
Congress for consideration. 

The records of the Patents Room are 
of the most direct and practical utility 
to Los Angeles industries. These records 
are used mostly by inventors, patent at- 
lorneys and manufacturers in the devel- 
opment, protection and promotion of new 
inventions, whereby old industries are 
improved and many new industries are 
established in this progressive city. It 


very often happens that the Examiners 
in the Patent Office, in the examination 
of patent applications, cite patents which 
are “exhausted” (out of print), and the 
delay in waiting for the Patent Office to 
reprint such patents is at times a very 
serious matter to the inventor, patent 
attorney and others interested in securing 
a patent for an invention. In such cases 
the service of the Patents Room of the 
public library in producing the “exhaust- 
ed” patent is invaluable. It was here 
that one of the largest petroleum corpo- 
rations of Southern California found the 
complete text of a patent which it was 
of the greatest importance to produce be- 
fore a conference of officials within 
twenty-four hours’ notice. 

Moreover, the records found in the 
Patents Room are of considerable utility 
to attorneys applying for permits from 
the Corporation Commissioner to sell 
stock in corporations about to manufac- 
ture or use patented inventions, and to 
attorneys trying in the courts cases in- 
volving patent rights. 

\ very valuable service is provided by 
the Photostat Department of the library 
in making, at reasonable rates to the 
public, copies of drawings and texts of 
patents. This service has extended its 
scope considerably beyond the limits of 
the City of Los Angeles. Recently an 
order was received by the library from 
a firm of patent attorneys in San Fran- 
cisco for photostatic copies of certain for- 
eign patents, which order was promptly 
filled. Had it not been for this service of 
our library, the San Francisco attorneys 
would have had to order their copies of 
foreign patents from the Patent Office in 
Washington, with a consequent loss of 
over two weeks’ time. 

\ deal for a complete set of German 
































Page 20 





THE BAR ASSOCIATION BULLETIN 





patents from the year 1880 to date has 
just been closed by the library, and buy- 
ers in London, Paris and Leipsic are now 
on the watch for a set of the French pat- 
ents for our library. The necessity for 
the patent records of the leading foreign 
countries will be apparent when it is re- 
called that no invention may be patented 
in the United States if it has previously 
been patented in another country. An 
instance in point on this particular phase 
of the patent law is interesting. A New 
York capitalist, at a time prior to pro- 
hibition, was about to buy, for the sum 
of $250,000, a United States patent by a 
French inventor for an improved process 
of making wine, which process the cap- 
italist intended to put into use in Cali- 
fornia. Before buying the patent, how- 
ever, the capitalist consulted a patent at- 
torney, who advised a search of the 
French patents. The search revealed the 


fact that the French inventor had _pat- 
ented his process in France before he ap- 
plied for his United States patent, and 
consequently that his United States pat- 
ent was void. Accordingly, the search 
of the French patents saved the capital. 
ist his $250,000. 

The importance to Los Angeles of a 
complete collection of United States pat- 
ents and the patents of the leading 
foreign countries, for the encourage- 
ment of invention and industry in 
this city cannot be over-estimated., 
The percentage of inventors in Leos 
Angeles is very high, and their con- 
tributions to the motion picture, oil and 
other industries of this city are of the 
first magnitude. With the encourage- 
ment offered by the United States Con- 
stitution and by the Patent Laws, the 
genius of invention has flourished in 


(Continued on Page 27) 





Remember 


Special announcements of interest to 
the legal profession must be made 
through the Bulletin; the opportunity is 
too important to pass. Law firms an- 
nouncing new locations, new associations, 
etc., should dispense with individual 
cards to members of the profession and 
use a page of the Bulletin. 

In this issue our readers will find the 
announcements of Stanley, Shoemaker & 
Lewis, and of Norcopp & Cushing. 

Mr. Fred B. Stanley, of Stanley, Shoe- 
maker & Lewis, practiced law in Wichita, 
Kansas, for more than twenty-five years 
and was well and favorably known in 
that state and adjoining states. He is 
associated with several industrial enter- 
prises of Los Angeles and is Chairman 
of the Board of Directors of the Pan 
American Bank. Mr. Frank C. Shoe- 
maker has practiced law in Los Angeles 
for many years, having had a wide and 


extensive experience as a trial lawyer 
and in practice in the Federal courts. 
He has for years been an active mem- 
ber of the American Bar Association. 
State Bar Association of California and 
Los Angeles Bar Association. Mr. How 
ard S. Lewis has also practiced law in 
Los Angeles for a number of years, hav- 
ing specialized in corporation practice. 


Mr. Maurice R. Norcop, of Norcop 
& Cushing, was formerly a Special As- 
sistant to the United States Attorney Gen- 
eral in the prosecution of the California 
mail fraud cases. Mr. John J. Cushing, 
for fifteen years before entering practice 
here, was associated with the firm of 
Everett, Clarke & Benedict of New York 
City. 


When contemplating such announce- 
ments, phone the Bulletin office and a 
representative will call upon you. 
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FRED B. STANLEY 
FRANK C. SHOEMAKER 
HOWARD S. LEWIS 


Announce the law firm of 


STANLEY, SHOEMAKER 
& LEWIS 


Orrices, Suire $16 Merritrr Bupa. 


Los ANGELES, CALIFORNIA 











MR. MAURICE R. NORCOP 
and MR. JOHN J. CUSHING 


announce that they have become associated in the general practice of 


law under the firm name of 


NORCOP & CUSHING 
with offices at 


1201 Chester Williams Building 


Broadway and Fifth 


Los ANGELES, CALIFORNIA 
MUtual 9181 
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THE PRESIDENT’S POWER OF REMOVAL 


(Reprinted from the Yale Law Journal, January, 1927 ) 


The Constitution vests the power ot 
appointment in the President, subject to 
the consent of the Senate,’ but is silent 
on the power of removal, except in its 
provisions regarding impeachment.” It 
is well settled, however, that, at least in 
the absence of restrictive legislation, the 
President has power to remove his ap- 
pointees, where their tenure is not fixed 
by the Constitution.’ Moreover, statu- 
tory limitations do not affect the Presi- 
dent’s power of removal, when exercised 
by and with the consent of the Senate.’ 
And the Senate by confirming the ap- 
pointment of a successor, is considered as 
having concurred with the President in 
the removal.’ It is also settled that where 
Congress has exercised its constitutional 
power to vest the appointment if “infe- 
rior” officers in the heads of departments, 
it may determine the method of their re- 
moval.” The question remains, however, 
whether Congress has power to make the 
consent of the Senate a condition of re- 
movals by the President.’ 

Until 1863 this supposed power was 
never exercised. In 1789 the first Con- 
gress, by a small majority in the House, 


and by the deciding vote of Vice Presi- 
dent Adams in the Senate,’, voted not to 
grant the power of removal to the Presi- 
dent, since he already had it."” The vote 
was then regarded as a legislative dec. 
laration that the power to remove officers 
appointed by the President with the con- 
sent of the Senate was vested in the Presi- 
dent alone.'' Provisions by the same” 
and later'’ Congresses for removals at 
the President’s pleasure were made not 
in denial, but in recognition of this con- 
struction,’ which went unquestioned un- 
til the increase in removals with the in- 
auguration of the “spoils system” about 
1830."" It was not, however, until 1863 
that Congress abandoned its earlier deci- 
sion by making the removal of the Comp- 
troller of the Currency subject to the con- 
sent of the Senate." But this departure 
went unnoticed until it was incorporated 
in the legislation resulting from thé quar- 
rel between President Johnson and the 
Republican Congress over the reconstruc- 
tion of the southern states. The Tenure 
of Office Act of 1867,"° passed over the 
President’s veto, applied the removal 
clause to all presidential appointees, in- 





U. S. Const.. Art. Il, § 2. 

Const. Art. Il, § 4. 

See Ex parte Hennen, 13 Pet. 230, 250 (U. S. 
1839): Wallace v. United States, 257 U. S. 541, 544, 
42 Sup. Ct. 221, 222 (1922). 

‘Military and naval officers. Keyes v. United 
States, 109 U. S. 336, 3 Sup. Ct. 202 (1883): Mul 
lan v. United States, 140 U. S. 240, 11 Sup. Ct. 
788 (1891). Civil officers. See Parsons v. United 
States, 167 LU. S. 324, 343, 17 Sup. Ct. 880, 886 
(1897). 

Wallace v. United States, 258 U. S. 296, 42 Sup. 
Ctr. 318 (1922). 

1 “United States 4 
Ct. 449 (1886). 
™The question has been expressly saved.” See 
Wallace v. United States, supra note 3, at 545, 42 
Sup. Ct. at 222. 
"29-22. (1789) 1 


a. 


Perkins, 116 U. S. 483, 6 Sup. 


ANNALS OF Concress, 614. 
Apams (1865) 


~C. F. Apams. Works or Joun 
$50. 


10The vote was taken on a bill establishing the 
Department of Foreign Affairs, and concerned the 
removal of the Secretary of Foreign Affairs. 1 Stat. 
29 (1789). 

115 Marsuary, Lire of WaAsuincron (1807) 200: 
1 Kent, Commentaries (1826) *310, Srory, Con- 
sTITUTION (1833) *§ 1543. 

12] Stat. 87 (1789). 

3 Stat. 582 (1820). 

For this interpretation, see Parsons vy. United 
States, supra note 4, at 339, 17 Sup. Ct. at 885. 

On Mar. 23, 1830, Barton’s resolution asserting 
the power to require the President to report to the 
Senate his reasons for removals was reported in the 
Senate. In 1835 the proposal was embodied in the 
Executive Patronage Bill which passed the Senate on 
two successive occasions, but failed of action in the 
House. See (1830) 6 Cong. Deb. 458; (1835) II 
Cong. Deb. 440. 

‘612 Stat. 666 (1863). 


'7 14 Stat. 430 (1867) 
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cluding heads of departments. Its pur- 
pose was to deprive the President of the 
control of federal patronage, and it was 
particularly designed to prevent the re- 
moval from office of Secretary of War 
Stanton. Two years later, when partisan 
anger subsided, the act was modified,” 
and in 1887 it was totally repealed.” 
But in 1872 the removal clause was un- 
obstrusively re-enacted respecting post- 
masters, and has remained in the stat- 
utes ever since. 

It was under this legislation” that the 
recent case of Myers v. United States, 
47 Sup. Ct. 21 (U.S. 1926) arose. On 
July 21, 1917, Myers was appointed first 
class postmaster at Portland, Oregon, for 
aterm of four years. On February 2. 
1920, he was removed from office by 
direction of the President, after he had 
refused to comply with a demand for his 
resignation. His removal was never ap- 
proved by the Senate. On April 21, 
1921, Myers brought suit for his salary 
from the date of removal to the end of 
his term. The Court of Claims gave 
judgment against him because of delay 
in suing.” In affirming this judgment, 
the Supreme Court denied laches, but 
held that the President has exclusive 
power to remove executive officers ap- 
pointed by him with the consent of the 
Senate.” 


This decision is ostensibly based on 
the legislative construction of 1789, and 
the reasons then advanced by Madison 
in its support. It is argued that the ap- 
pointment and removal of officials are 
executive prerogatives included in the 








grant to the President of “the executive 
power,’ that this power is subject only 
to limitations expressly stated, and thai 
though the Constitution provides restric- 
tions in respect to appointments, it con- 
tains none in respect to removals. To 
this seemingly sound construction, the 
dissent makes an equally convincing re- 
ply: that the Constitution authorizes Con- 
gress to establish certain “inferior” 
offices, among which postmasterships are 
included, and that the power to create 
involves the power to prescribe the tenure 
and the conditions when incumbency 
shall cease. These arguments present 
merely a choice between conflicting im- 
plications. The history of legislative in- 
terpretation seems equally inconclusive. 
The original construction was made at 
a time when Congress considered it de- 
sirable for removals to be made by the 
President alone, and it did not long sur- 
vive this view. Except as regards cabi- 
net officers, the interpretation expressed 
in the removal clause of 1863 has since 
prevailed. 


The decision in the Myers case has 
been criticized for having as its real basis 
political expediency... But this factor 
seems to have been the controlling one 
in congressional interpretation, and 
seems now to afford the only substantial 
ground for judgment. The question re- 
mains, however, whether the recent deci- 
sion is expedient. It is argued that the 
exclusive power to remove subordinates 
is indispensable to the President if he 
is to be held responsible for efficient ad- 
ministration.” But executive responsi- 





'S16 Stat. 6 (1869). 

924 Stat. 500 (1887). 
2017 Stat. 284, (1872) U. 
§ 568. 
2119 Stat. 80, (1876) U. S. Comp. Stat. (1916) 
7190 provides that “postmasters of the first, sec- 
ond and third classes shall be appointed and may 
be removed by the President by and with the advice 
and consent of the Senate and shall hold their 
ofices for four years unless sooner removed or sus- 
pended according to law.” 


S. Comp. Stat. (1916) 


“an 


2258 Cr. Cl. 199 (1923) 

23The majority opinion is by Mr. Chief Justice 
Taft; Holmes, McReynolds and Brandeis, J. J.. dis 
senting. 

44U. S. Const. Art. II, § 1. ’ 


25The Supreme Court as Revolutionary, Tue Na- 
rion, Nov. 10, 1926, at 468. 
26(1789) 1 ANNALS oF Concress, 480: see Fairlee, 


The Administrative Powers of the President (1903) 
2 Micn. L. Rev. 190, 201. 
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bility in the absolute sense prevailing in 
parliamentary governments does not exist 
in the United States, with its system of 
periodic elections. And as the dissent 
suggests, the danger of inefficiency and 
insubordination can be adequately pro- 
vided against by implying in the Presi- 
dent the power of suspension. More- 
over, the doctrine of the separation of 
powers was adopted, not to promote eff- 
ciency, but to preclude the exercise of 
arbitrary power. The transfer of the 
power of removal from the President 
alone to the President and the Senate 
might not effectively prevent removals 
for political reasons,” but it at least 
would be a check on arbitrary and capri- 
cious action. While it seems desirable 
that the President should be able to re- 


move members of his own Cabinet, it 
does not follow that he should have unre- 
strained power to remove “inferior” 
officers such as members of administra- 
tive commissions, or his appointees in the 
army or navy. Their judgment should 
not be influenced by the possibility of 
summary removal in case of a difference 
of opinion with the President. Such, 
however, is the effect of the decision, 
unless Congress vests their appointment 
in the courts of law or in the heads of 
departments.“” The decision may be 
justified on the ground that it preserves 
the status quo,” and at the same time 
leaves Congress a loophole. But the 
adoption of this alternative would only 
lead to a further diffusion of responsi- 


bility. 








27Fairlee, op. cit. supra note 26, at 200. 

28Powell, Spinning out the Executive Power, Tur 
New Repuszic, Nov. 17, 1926, at 369. 

29United States v. Perkins, supra note 6. 


30“The principle is vague but the practice is 
certain: the President may remove his appointees.” 
Bearp, AMERICAN GOVERNMENT AND Ponitics (1911) 
193, n. 1. 





Legal Research Work 


Intimations that the learned men who 
will undertake the legal research work 
and restatement of the law, following 
the raising of a five million dollar en- 
dowment fund for that purpose by Har- 
vard Law School, may not be able to 
bring about the best results because of 
their devotion to the pure science of law, 
is voiced by the Law Notes in the cur- 
rent issue of that publication. The 
writer of the editorial comment believes 
that the practical side of law is after all 
its most important side, and failure to 
restate the law with that fact in mind will 
greatly detract from the value of the 
work, no matter how lofty a structnre 
of logic and consistency has been reared. 
The writer sets forth his views as fol- 
lows: 

“In a recent address Mr. Elihu Root 
gave enthusiastic support to the propesal. 
He instanced the manner in which the 
work of Bacon, Descartes and Galileo, 


departing from the previous slavish ad- 
herence to Aristotle, laid the foundation 
for the subsequent advance in science 
and philosophy through the method of 
experimental research, and the recent 
and well known re-organization of our 
fiscal system in the Federal Reserve 
Bank Act which has made the financial 
‘panic’ a thing of the past. From these 
he drew the conclusion that only by pa- 
tient systematic research, followed by a 
re-organization in the light of its devel- 
opments, can the present problem of a 
heterogeneous and unsystematic mass of 
case and statute law, much of it formu- 
lated with reference to past conditions, 
be solved. He said in conclusion: ‘Lonz 
and patient self-sacrificing labor in the 
spirit of science, of true, pure science, | 
hope you are beginning tonight. Sooner 
or later the effects will be the readjust- 
ment of our law and its administration 
to the needs of this tumultuous and com- 
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plicated world just as they were adjusted 
to the needs of the simple world with 
which the old judges in the old English 
reports had to deal.’ 

“Much good will doubtless result from 
the work which Dean Pound and his as- 
sociates project, and it is impossible to 
laud too highly the spirit of pure devo- 
tion which leads them to undertake such 
an unremunerative and herculean task. 
But it must be recognized that the work 
to be done is far more complex than that 
involved in the achievements instanced 
by Mr. Root. Science and philosophy 
are pure abstractions, to be dealt with 
by those learned therein. Finance is a 
practical art, to be dealt with by those 
experienced therein. Law is twofold in 
its nature, and to the task of reorganiza- 
tion both learning and experience must 
contribute. Law touches on every phase 
of human life and the learning and ex- 
perience needful to its formulation are 
not drawn from a single source. This 
is primarily an industrial and commer- 
cial age and ideal laws must represent 
the ultimate of both theoretical and prac- 
tical knowledge in economics. It is a 


scientific and humanitarian age, and 
ideal law must embody the latest dis- 
coveries in criminology and penology, 
the last word on criminal responsibility, 
the fullest understanding of social condi- 
tions. It is a matter of some doubt 
whether the results of specialists in these 
fields can be put into the best possible 
form by men devoted to the pure science 
of law. The practical side of law is 
after all its most important side. Law 
exists that justice may be done to men 
in the practical affairs of life. Insofar 
as it achieves that, its crudities are of 
little moment. If it fails in that, it mat- 
ters not how lofty a structure of logic 
and consistency has been reared. There 
is much to be said for the idea that the 
practical faults of modern law lie chiefly 
on the procedural side, and that, if we 
can work out the problem of cheap, 
speedy and flexible administration by 
competent judges properly co-ordinating 
their efforts, the faults of the substanta- 
tive law will be found to be largely theo- 
retical.”—The Ohio Law Bulletin and 
Reporter. 





A Duty Owed THE BULLETIN 

With the growth and development of 
the Bulletin, the demand for copies of 
the publication is becoming more wide- 
spread. In a recent issue, there was 
published a rather imposing list of the 
universities and law libraries through- 
out the country which had requested files 
of the Bulletin. Since that time, other 
requests have come in, and in addition 
to the institutions previously named, the 
following libraries now have back files 
of the Bulletin and receive the publica- 
tion regularly: Library of the California 
Law Review, Library of Northwestern 
University Law School, Social Law Li- 
brary of Boston, Stanford University 
Law Library, Library of the Supreme 
Court of the State of California. 

Another manifestation of the interest 


the Bulletin is creating is that its list of 
subscribers other than attorneys and 
members of the Bar Association is con- 
tinually increasing. 

Reference to these facts is made not 
in any spirit of boastfulness, but to im- 
press upon members of the local bar the 
fact that the Bulletin, from a very small 
beginning, and in the short period of its 
existence—only a little over a year— 
has achieved quite a measure of success, 
and that prospects for the future are 
even brighter; that accordingly the pub- 
lication merits the loyalty and earnest 
co-operation of every member of the Bar 
Association. 

May we again urge that all of our 
readers aid and assist the editorial staff 
by submitting interesting articles for 
publication. 

















Page 26 


THE BAR ASSOCIATION BULLETIN 








Case Notes* 


\LBERT FE. Mark, of the Los Angeles Bar 


ALIMON Y—EFFECT OF 
REMARRIAGE 


In an action for divorce, petitioner 
obtained a decree and was also granted 
permanent alimony. Subsequently she 
remarried. Thereupon her former hus- 
band petitioned to be relieved of any 
further payment of alimony under the 
decree. Held: Order for alimony sus- 
pended. Dietrick v. Dietrick, 134 Atl. 
(N. J.) 338. 

While this appears to be the first case 
in New Jersey passing upon the ques- 
tion of the effect of a woman’s remar- 
riage upon her right to alimony from her 
former husband, the court had the bene- 
fit of judicial experience as crystallized 
in decisions of other jurisdictions. Thus, 
in New York and Indiana the subsequent 
marriage has been declared to have no 
effect upon the previous allowance. 
(Shepherd v. Shepherd, 1 Hun. 240; Mil- 
ler v. Clark, 23 Ind. 370. Cf. Kiralfy v. 
Kiralfy, 36 N. Y. Mise. 407). The Cali- 
fornia rule, which is representative of 
the majority of American jurisdictions, 
is that remarriage throws upon the for- 
mer wife the burden of proving that the 
support afforded by her second husband 
is inadequate; otherwise the divorced 
husband may, as a general rule, secure 
an order vacating the decree for perma- 
nent alimony. (Cohen v. Cohen, 150 Cal. 
99). The court in the instant case held 
“that the remarriage of the wife, who has 
divorced her husband, ought to raise a 
presumption that the necessity for ali- 
mony no longer exists; but it is subject 
to be rebutted, upon a showing that her 


second husband will be unable to sup. 
port her in anything like the station in 
life of the man whom she has divorced, 
in which event the alimony should either 
be continued without change, or modified 
according to the circumstances of each 
individual case.” 
ALBERT E. Marks. 





\DVERTISEMENTS FOR RETURN 
OF STOLEN OR LOST PROPERTY 
—“NO QUESTIONS ASKED.” 
\dvertisements are frequently inserted 

in newspapers promising a reward for 

the return of stolen or lost property and 
also promising that no questions will be 
asked if the property is returned. Fre- 
quently such advertisements are inserted 
by persons who know that their prop- 
erty has been stolen and not lost. Com- 
menting on such advertisements, the Neu 

York Law Review calls attention to the 

English practice: “In England, so to ad- 

vertise is, and has long been, forbidden 


‘by statute. The original act was passed 


in the reign of George II. The present 
statute, the Larceny Act of 1861, de. 
clares that ‘whosoever shall publicly ad- 
vertise a reward for the return of any 
property whatsoever which shall have 
been lost or stolen and shall in such ad: 
vertisement use any words purporting 
that no questions will be asked, or shall 
print or publish any such advertisement, 
shall forfeit the sum of fifty pounds for 
any such offense to any person who will 
sue for the same.’ ~ 

There appears to be no similar statute 
in any of the states in this country. How- 





*Editor’s Note--The Bulletin will be pleased to accept for publication reviews of, and 
comments on, recent decisions; and members of the bar are urged to co-operate with Mr. 
Marks in making Case Notes a noteworthy feature of the Bulletin. Reviews should be mailed 


to the Bulletin office. 
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ever, most of the states have provisions 
relative to compounding of crime. Thus 
the New York statute provides that a per- 
son who accepts any property upon an 
agreement to compound or conceal a 
crime or to abstain from prosecution, is 
guilty of a criminal offense. The Review 
points out that the advertiser who takes 
back stolen goods upon the agreement or 
understanding not to prosecute would be 
guilty of compounding a crime. Further 
commenting on this situation, the Review 
states: “The prohibition of the New York 
statute extends beyond the mere agreeing 
not to prosecute, and subjects to indict- 
ment and punishment persons who agree 
to ‘conceal a crime’ or to ‘withhold any 
evidence thereof.” 


“Where a person advertises for the 
return of stolen property, stating that no 
questions will be asked, and the prop- 
erty is returned to him upon such assur- 
ance, has he not ‘taken’ property “upon 
an agreement or understanding, express 
or implied, of the kind contemplated by 
the statute? It would ceriainly seem so. 
In such circumstances, the phrase, “no 


questions asked, can be regarded only 
in the light of a stipulation to shield the 
thief. It could have no other purpose 
or significance. 

“But as to the bare advertisement the 
case would seem to be different. Until 
and unless the stolen goods are returned, 
the advertisement is simply an offer, the 
expression of a willingness to compound 
acrime. It might amount to an attempt 
to compound, but even that is doubtful 
(see Sec. 2, Penal Laws: Vol. 39, Me- 
Kinney’s Consol, Laws of New York, 
20). 


“But advertisements of the character 
above indicated are an offense against 
good citizenship and highly reprehensi- 
ble. They afford an incentive to crime 
and inevitably tend to stifle and pervert 
public justice. The same is true of ne- 
gotiations for the return of stolen prop- 
erty, carried on secretly and without the 
knowledge of either the police or the 
District Attorney. All such transactions 
should be prohibited by law under dras- 
tic penalties.” 

(ALBERT E, Marks. 





Patents Room 
(Continued from Page 20) 
\merica beyond the wildest flights of 
the imagination, and has made the Amer- 
ican inventor master of the industrial 
world. 
The list of patent records of the Los 
Angeles Public Library is as follows: 
UNITED STATES 
Annual Reports of Commissioner 
OE IR eins niicinrsion 
(Reports from 18 1871 
contain description and draw- 
ings of patents: descriptions 
and drawings continued in 
Official Gazette 1872 to date.) 
Oficial Gazette 
Specifications and Drawings 
1871-1915, and. 1926 to date 
(An effort, as above outlined. 
is now being made to fill in 
gaps. ) 


1837 to date 


37 to 


Complete file...1872 to date 


Decisions of Commissioner of 


Patents .. 1869 to date 
GREAT BRITAIN 
Illustrated Official Journal.........1853 to date 
Abridgments of Specifications....1887 to date 
Patents for Inventions (in 
ametay 3 1855 to 1915 
CANADA 
Patent Office Record. 1890 to date 
CUBA 
Boletin Oficial 1922 to date 
GERMANY 
Patentblatt .. 1926 to date 
Patent-. Muster- und Zeichen- 
wesen ...... 1926 to date 
(The complete file of German 
patents from 1880 to date will 
be available for reference in 
the near future. 
Other foreign files will be added. 
NOTE —As stated above. the Photostat De- 
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partment of the Library is prepared to 

make copies of drawings and text of patents 

at a reasonable rate. 

Hours in which the Patents Room is open 
and assistance in using the files is given by 
an attendant, at present, are as follows: 


Conservancy Districts and 

Riparian Rights 
(Continued jrom Page 14) 
taxes would be levied upon the claims 
asserted. In this manner it is alleged 
that the economic use of water would 
be made possible. Action of the New 
Zealand Government in meeting the prob- 
lem of absentee landlordism is said to 
rest upon a similar exercise of the taxing 
power. The writer has not had occasion 
to verify this, but regards the suggestion 
as one which merits the attention of the 
legal profession. 


A further suggestion has been offered 
by Judge Davis and Captain Turley for 
the purpose of facilitating Colorado 
River development. They advocate the 
enactment of legislation similar to the 
Conservancy District statutes of Ohio 
(104 Ohio Laws 13-64, February 5, 


Husband and Wife and Life 
Insurance 


(Continued from Page 8) 
her claim to one-half of the proceeds. 
thereby asserting her statutory right of 
avoiding the gift ab initio, * * * all of 
the parties to the contract of insurance 
were entitled to deal with the subject mat- 
ter thereof as if the gift were absolute.” 


The decision seems sound. A gift by 
the husband of community property with- 
out the consent of his wife is not void, 
but merely voidable at the instance of 
the wife. (Dargie v. Patterson, 176 Cal. 
714, 169 Pac. 360 (1917); McDougald 
v. First Federal Trust Co., 186 Cal., 243, 
245, 199 Pac. 11 (1921).) 


In analytical terms, the donee-bene- 
ficiary of the “community policy” takes 





10 A. M. to 5 P. M. Mondays, Wednes. 


days and Thursdays. 

2 P. M. to 9 P. M. Tuesdays and Fri- 

days. 

9 A. M. to 1. P. M. Saturdays. 
1914), and New Mexico (Laws of New 
Mexico, 1923, c. 140, pp. 211-278), by 
the seven states directly interested in 
Colorado River development. These pro- 
posed conservancy districts would differ 
from the metropolitan water district act 
recently introduced in the California 
Legislature (Senate Bill No. 132, Jan- 
uary 17, 1927), in that private individ. 
uals and corporations holding property 
in the area affected, rather than munici- 
palities as contemplated in the California 
bill, would be the prime movers in the 
organization of the district subject to 
the controlling state legislation. Several 
districts within a single state might con- 
tract with each other, and districts with- 
in different states might also enter into 
contracts with one another for the pur- 
pose of carrying on business of inter- 
state importance subject to applicable 
federal legislation. 

the legal title to the proceeds, subject to 
the wife’s equity to avoid the gift as 
to her share. And the insurer may pay 
the holder of the legal title (the person 
designated as beneficiary in the policy) 
with immunity, provided it acts in good 
faith and without notice of the wife’s 
equity. 

As between the wife and the donee- 
beneficiary, it would seem equally clear 
that the latter could have no equity to 
defeat the wife’s claim to her share, ex- 
cept in the event of conduct on the part 
of the wife giving rise to an equitable 
defense of laches or estoppel. 

In cases where conflicting claims to 
the proceeds are made by the wife and 
the donee-beneficiary, the insurer can, of 
course, find ample protection by paying 
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the proceeds into court and impleading 
the claimants, as was done in New York 
Life Insurance Company v. Bank of Italy 
and Union Mutual Life Insurance Com- 
pany v. Broderick, supra. 

However, prior to the maturity of the 
policy and the consequent vesting of the 
interests of the various claimants to the 
proceeds, the insurer incurs no risk by 
changing the beneficiary of a “commun- 
ity policy” at the instance of the assured, 
provided, of course, the contract re- 
serves that right to the insured. (Hoeft 
pv. Supreme Lodge, 113 Cal. 91, 45 Pac. 
185 (1896); McEwen v. New York Life 
Insurance Co., 23 Cal. App. 694, 139 
Pac. 242 (1914). Idem: 42 Cal. App. 
133, 183 Pac. 373 (1919), Estate of 


Castagnola, supra.) 


This would seem to be true, even 
though the wife of the assured be the 
named beneficiary sought to be dis- 
placed. (New York Life Insurance Com- 
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pany v. Daley, 25 Cal. App. 376, 378- 
379, 143 Pac. 1033; Shoudy v. Shoudy. 
595 Cal. App. 447, 449, 203 Pac. 437 
(1921).) 


Indeed, where the right to change the 
beneficiary is reserved to the assured, the 
insurer is legally obligated by the terms 
of the contract to permit such a change 
of beneficiary. And to assert that the 
community interest of the wife would 
render the requested change invalid as 
to her share, certainly would be no legal 
justification to the insurer for a breach 
of its agreement with the assured. The 
wife might never choose to exercise her 
right to avoid the transfer of the bene- 
ficial interest. Moreover, innumerable 
changes of beneficiary would not affect 
her interest, unless she consents to such 
changes or unless a valuable consider- 
ation is paid. (New York Life Insur- 
ance Company v. Bank of Italy, supra, 
pp. 605,606. ) 
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